CLIENT NEWSLETTER
December 2011 Quarter

CONTENTS

The history and future of
Super Guarantee

Andresen McCarthy Partners
714 Main Road, Eltham 3095
Telephone: 9439 4455 Facsimile: 9431 1567
Email: admin@andresen-mccarthy.com.au
Website: www.andresen-mccarthy.com.au

Remember:
It is important to stay up to date with
changes to SG to avoid possible penalties.

Are you?
1

The history and future of
Super Guarantee

A taxpayer?

At a glance:
1

Increased depreciation write-offs
for small businesses!

2

PSI rules - do you require
the Yellow Pages?

2

3

3

Are you taxed on your
worldwide income?

HR Advice OnLine Helping small businesses

Cash Sales New Tax Office Benchmarks!

3

Property contracts and tax invoices
- GST checklist

4

Marriage Breakdown and CGT
- The rollover provisions

DISCLAIMER
The material contained in this newsletter
is by way of general comment only and is
not intended as a substitute for specific
professional advice.
Readers must not act on the basis of any
material herein and must obtain advice
relevant to their own particular situation.
The author and publisher expressly
disclaim any liability to any person
irrespective of any action taken or not
taken in reliance on the contents of this
publication.

The Tax Office has released a summary
of the history and future of the
Superannuation Guarantee (SG).

You should:
Ensure you are aware of any changes to the
Superannuation Guarantee. Contact us if
you require any clarification or advice.
The Superannuation Guarantee (SG) was
introduced on August 20, 1991 and recently
celebrated its 20th anniversary.
Some of the SG highlights of the first 20 years
include the following:
In the first year after the introduction of
SG, 80% of employees were covered,
increasing to the current 91% of employees
by 1999;
The compulsory minimum level of employer
contributions was set at 3% in 1991,
increasing to the current 9% by 2002;
The maximum age for SG contributions was
increased from 65 to 70 in 1997 to
recognise the fact that more Australians
were working beyond the age of 65;
A choice of funds was introduced in 2005
to allow the majority of employees to choose
their own superannuation fund; and
Ordinary times earnings became the
standard earnings in 2008 for calculations
of all SG contributions.
As of March 2011 the total superannuation
assets in Australia totalled $1.23 trillion, an
increase from $230 billion in September
2005. The total amount of superannuation
assets is predicted to hit over $6 trillion by
2035.
Some of the future changes to SG include:
An increase of the SG from 9% to 12% by
July 1, 2019;
An increase in the age limit from 70 to 75
years which takes effect from July 1, 2013;
A greater use of tax file numbers to locate
and match lost member accounts and
superannuation;
An extension of the director penalty regime
to make directors personally liable for any
unpaid SG amounts; and
The mandatory reporting of the amount of
superannuation paid on the employee
payslips from July 1, 2012.
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Increased depreciation write-offs
for small businesses!

Are you?
The owner of a small business?

At a glance:
The government has announced that it
will increase the depreciation write-off
limit for small businesses from the
2012/13 financial year.

You should:
Be aware of the increased write off limit
for small businesses from July 1, 2012.
Contact us if you require any clarification
or advice.
On May 2, 2011, the government announced
the introduction of a number of instant tax
write-offs and a reduced income tax rate for
small businesses to assist the Australian
economy.
The following changes were announced with
effect from July 1, 2012:
An immediate write off of the first $5,000
of any motor vehicle. The balance, if any,
can be depreciated using the new
depreciation rules for small business
entities; and
An immediate write off of all other assets
that are under $5,000, up from $1,000
under the current rules.
The Government has further announced that,
as a result of the carbon pricing scheme, this
amount will be increased from $5,000 to
$6,500.

Increased depreciation write-offs
for small businesses!
cont.
The other budget announcements remain the
same and include the following:
All other assets, except buildings and capital
works, can be written off under the new
depreciation rules consisting of a single
depreciation pool at a rate of 30%.
A reduction in the company tax rate from
30% to 29% for incorporated small
businesses.
The reforms will be available to all small
businesses, including sole traders and
businesses operating through trusts,
partnerships and companies. The tests used to
determine whether a business can be
considered a small business have not changed.

Remember:
Only small businesses qualify for these
concessional tax and depreciation rates.

PSI rules - do you require
the Yellow Pages?

Are you?
A taxpayer earning income through
another entity?

At a glance:
A recent case has highlighted the
importance of taxpayers satisfying all
relevant PSI rules when claiming they
operate personal services businesses for
income tax purposes.

You should:
Be aware of the various requirements to
satisfy the PSI rules. Contact us if you
require any clarification or advice.

The PSI (Personal Services Income) rules were
introduced to prevent taxpayers from shifting
personal income earned as a result of the
taxpayers’ personal knowledge, skills, expertise
or effort to that of a company or trust to
reduce their personal
tax liability.
Taxpayers now need to apply various tests to
determine whether their business is deriving
PSI or whether their business can be classified
as a personal services business.
Businesses that derive 80% or less of their PSI
from any one client can determine whether
they are eligible to be classified as a personal
services business by applying the following
tests:
The unrelated clients test; or
The employment test; or
The business premises test.
A recent case has now highlighted the
importance for taxpayers to ensure they meet
not only the 80% rule but also any one of the
subsequent tests. In this case:
An individual taxpayer supplied drafting
services to a number of clients via a
company of which he and his wife were sole
directors and shareholders;
The company had only one employee, being
the taxpayer providing the drafting services;
and
The taxpayer relied on personal contacts
within the industry to generate work by
relying primarily on word of mouth referrals
as opposed to advertising its drafting
services.
Although the company had a number of
clients, the Administrative Appeals Tribunal
held that it did not qualify as a personal
services business because it did not advertise
its services widely enough.
According to the Tax Office, to satisfy the
“unrelated clients test” the following is
required:
An entity must earn its income from
providing services to two entities or more
that are not associates; and
The services must be provided as a direct
result of the entity making offers or
invitations to the public or a section of the
public.
The case suggests that taxpayers should at
least consider cost effective public advertising,
such as through newspapers and the Yellow
Pages in order to pass the unrelated clients
test.

Remember:
Revenue generated by word of mouth does
not satisfy the Tax Office definition of
“making offers or invitations to the public
or a section of the public”.
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Are you taxed on your
worldwide income?

Are you?
An Australian citizen working oversees?

At a glance:
The Administrative Appeals Tribunal
(AAT) has recently held that an Australian
citizen working overseas was not a resident
for tax purposes.

You should:
Understand how tax residency affects the
tax you pay. Contact us if you require any
clarification or advice.
Australian residents are generally assessed on
their worldwide income, whereas nonresidents are generally only assessed on
Australian-sourced income.
A recent case has highlighted the importance
for individuals to determine their living and
employment patterns in working out whether
they are an Australian or non-resident for tax
purposes.
In this case, the Administrative Appeals
Tribunal (AAT) found that an Australian
citizen working as an engineer overseas was
not an Australian resident for tax purposes.
From September 1997, the taxpayer travelled
to various overseas locations to work as an
employee or a contractor and returned to live
in Australia in 2002.
During the period of absence, he sold both
his home in Adelaide and a second property
in Queensland. He established a home in the
Philippines with his partner, where he
returned to three or four times a year
depending on his work commitments.
The taxpayer also visited Australia and stayed
with his parents three or four times a year
which amounted to 468 days in the period
between 1997 and 2002.
The taxpayers’ Australian bank account was
maintained to collect overseas earnings but
other bank accounts were established in the
countries where he worked.
The AAT found that the taxpayer was not a
resident for tax purposes, as he did not reside
in Australia, did not carry on a business or
work in Australia and maintained a home in
the Philippines rather than Australia.

Remember:
Residency status for income tax purposes
is determined by an individuals’ living and
employment patterns rather than their
citizenship status.

HR Advice OnLine Helping small businesses

HR Advice OnLine

Remember:
You must have current, relevant, written
documentation within your business
between the employer and every employee
and sub-contractor who carries out work
for you.

helping small businesses
Our thanks to HR Advice Online for
providing additional valuable content to our
regular newsletters. HR Advice Online
provides Human Resource services to small to
medium Australian businesses, via an annual
membership and/or fee for service.
As a member you receive:
Access to forms, checklists, templates, how
to guide for all things people – simply
download, insert your company name and
logo and you’re ready to go
HR advise specific to your business
Regular updates on changes to legislation,
and more importantly what do you need to
do as a result of these changes

An employer of staff and/or do you
engage sub-contractors?

At a glance:
Do you have written documentation
between your business and every employee
and sub-contractor that works for you?

You should:
Have a written letter of offer/agreement
with each staff member as well as written
agreement with each sub-contractor for
your business.

To ensure that both parties are aware of their
obligations and employment/sub-contracting
relationship, it is critical that formal, written
documentation exists. For an
employer/employee relationship, this would
include a letter of offer when the employee is
engaged which references the appropriate
award conditions and staff handbook, copy of
their position description and copy of the Fair
Work Statement (mandatory under the Fair
Work Act 2009).
As a sub-contractor/consultant, you need to
have in place an agreement outlining the
relationship, including reference to conflict of
interest, non-competition and nonsolicitation, confidentiality, company property
and use thereof.
It is crucial to have a current, relevant staff
handbook for employees, sub-contractors and
consultants to ensure that your business is
represented in a consistent and appropriate
manner.
www.hradviceonline.com.au

Small businesses that are found to be falling
outside the benchmarks for a particular
industry will be more likely to attract an audit
by the Tax Office.

Remember:
Ensure you report all your income,
including cash sales, in your income
tax return.

Cash Sales New Tax Office Benchmarks!

QUOTE OF THE QUARTER

“Blessed is the season
which engages the

Are you?
Are you?

The Tax Office has also combined several
industries where there is a lack of specific
historic data, and some of these include sushi
and sandwich shops (now part of takeaway
food services) and nail salons (now part of
beauty services).

whole world in a

A small business owner?

conspiracy of love!”

At a glance:

Hamilton Wright Mabie

The Tax Office recently updated the small
business benchmarks with 2009 financial
year data and new industries.

You should:
Be aware of the updated benchmarks for
small businesses. Contact us if you require
any clarification or advice.
The small business benchmarks were
introduced by the Tax Office to provide a tool
for assessing the performance of a business as
well as checking the reasonableness of various
costs incurred by a business relative to its
turnover.
The benchmarks are key financial ratios that
provide the Tax Office with the ability to
measure a business’ performance against
similar businesses in their industry and
determine what is happening in a particular
industry.
The Tax Office has now announced that it
has updated its small business benchmarks, to
include 2009 data, in addition to the 2008
and 2010 data it has already been using, to
identify businesses that might be involved in
the cash industry.
In addition to the 2009 data, the Tax Office
has published benchmarks for the following
new industries:
Landscape construction;
Motor vehicle retail - both new and used;
Panel beating and smash repairers;
Lawn mowing and garden services;
Tattooing services; and
Pharmacies.
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Property contracts and tax invoices
- GST checklist

Are you?
A taxpayer?

At a glance:
The Tax Office has released a GST
checklist for property contracts and tax
invoices.

You should:
Be aware of the information that must be
included on a valid property contract and
tax invoice. Contact us if you require any
clarification or advice.

Property contracts and tax invoices
- GST checklist
cont.
Many taxpayers are unaware of the strict
requirements the law enforces on taxpayers
who deal with business real property and are
required to account for GST.
The Tax Office has now released a checklist to
assist property professionals, solicitors and
property conveyancers to correctly account for
GST when preparing contracts and issuing tax
invoices on the purchase or sale of real
property.
Business real property includes land and
buildings, an interest in land, rights over land
or a licence to occupy land.
The checklist highlights a number of
important issues to consider, including the
following:
Whether the vendor is registered for GST,
as GST can only be applied to the sale of a
property if the vendor is registered or
required to be registered for GST;
What the correct GST treatment is of the
property transaction, as this could be
taxable, GST-free, input taxed, or
combination of these.
If there are any special rules that have been
applied or may apply to a property
transaction, such as the margin scheme, the
going concern exemption and business and
residential premises;
Whether any of the clauses in the contract
are appropriate for the GST treatment;
Whether there are any settlement
adjustments, such as council rates, land tax
and water rates to consider; and
Determining whether a tax invoice is
required to be issued and whether all
necessary details are included on the tax
invoice.
Failure to address any of these issues may
result in a significant GST liability, fines and
further penalties and may leave taxpayers
open to the possibility of litigation.

Remember:
The law requires strict adherence to the
requirements of valid contracts and
invoices.

Marriage Breakdown and CGT
- The rollover provisions

Are you?
A taxpayer?

At a glance:
There are special Capital Gains Tax
[CGT] rules that apply when assets are
transferred between spouses in the event
of a marriage breakdown.

You should:
Be aware of the CGT marriage breakdown
rollover. Contact us if you require any
clarification or advice.

Christmas Holiday Trading Hours

Andresen McCarthy Partners will be
closed from 5pm Thursday the 22nd of
December 2011 for the Christmas
and New Year break.
We then look forward to re-opening on
Wednesday the 4th of January 2012 and
speaking to you in the New Year.

CONTACT US!
If you would like to discuss
any of the above articles or

A CGT ‘marriage breakdown rollover’ may be
available where assets are transferred between
spouses as a result of a marriage or de facto
relationship break down.
Where an asset, or share of a jointly owned
asset, is transferred by you to your former
spouse the following applies:
Any capital gain or loss on the transfer will
be disregarded if the asset was acquired
before September 20, 1985; or
The marriage breakdown rollover will
enable you to disregard any capital gain or
capital loss you make on the transfer if the
asset was acquired on or after September 20,
1985.
Where the asset, or share of a jointly owned
asset, is transferred to you by your former
spouse the following applies:
You are deemed to have acquired the asset
on the original purchase date, if your
former spouse acquired the asset before
September 20, 1985.
If the asset was acquired by your former
spouse on or after September 20, 1985, you
are taken to have acquired the asset at the
same time, and for the same price.
For the CGT marriage breakdown rollover to
apply, the transfer of the asset must have
happened because of:
An order of a court;
A financial agreement that is binding under
the Family Law Act;
An award made in an arbitration referred to
in the Family Law Act; or
A written agreement that is binding because
of a state, territory or foreign law.
For transfers that happen because of a binding
financial agreement, an arbitral award or a
binding agreement or award used by a de facto
couple, rollover can only apply if the CGT
event happened after December 12, 2006.

Remember:
There may be CGT consequences where
assets are transferred between spouses as a
result of a marriage breakdown.
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